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Licence of Television and ancillary Rights
in existing literary work(s)

FORM:  TV Drama Source Agreement
THIS AGREEMENT is made the                  day of                    20    BETWEEN THE BRITISH BROADCASTING CORPORATION of Broadcasting House London W1 (“the BBC” which expression shall where the context admits include any subsidiary, associated company, assignee, licensee, or distributor and any other person firm or company deriving title through or under the BBC) of the one part and the Author specified above (“the Author”) of the other part.

W H E R E A S

(1) The BBC wishes to acquire certain rights from the Author in an original literary work, the title of which is specified above, (“the Work”) upon the terms and conditions of this Agreement.

(2)
The Author has agreed to grant to the BBC such rights in the Work for the consideration and upon the following terms. 

N O W   I T   I S   A G R E E D   as follows:-

1.
IN consideration of the BBC agreeing to pay to the Author the Purchase Price the Author hereby grants to the BBC with full title guarantee a licence of the television videogram and certain other ancillary rights in the Work (hereinafter called “the Television Rights”) and TO HOLD the same unto the BBC absolutely throughout the universe for a period of 20 (twenty) years on an exclusive basis and thereafter for the remaining period of copyright in the Work on a non-exclusive basis such Television Rights comprising the sole and exclusive right throughout the universe:-

(i)
to make a programme or programmes for the purposes hereinafter specified (“the Programme” which expression shall include foreign language and other versions thereof and the soundtrack associated therewith) of any description by any means in any media whether now known or hereafter invented including (without limitation) electrical mechanical or other contrivances of any description (including without limitation videotapes videodiscs and records) incorporating or based upon the Work or any part thereof whereby the Work or any part thereof may be mechanically performed and to copy enlarge reduce or alter the Programme and such electrical mechanical or other contrivances in any manner and to translate and make adaptations of the Work for the purpose of making the Programme

(ii)
to perform and authorise performances of the Work or any part thereof in public or private in any language by means of the Programme

(iii)
to transmit and repeat the Programme or any part thereof by all televisual means and media whether now known or hereafter known (including without limitation both transmission and/or inclusion within a cable programme and including without limitation by so-called online delivery on a television or any other receiver and whether by analogue or digital means in the BBC’s Public Services (defined as any service or activity now existing or developed in the future which is provided or carried out for the purpose of promoting the Public Purposes of the BBC as set out in the BBC’s Royal Charter and that fall within the definition of UK Public Services set out in the BBC Agreement with the Secretary of State for Culture, Media and Sport and any successor to or variation of that definition or the Charter or Agreement (use in such services or activity being referred to as “Public Service Uses”) SUBJECT TO payments to the Author set out in the First Schedule hereunder
(iv)
to transmit the Programme or any part thereof and to distribute sell lease let or hire or otherwise exploit the Programme or any part thereof by any form of television (and including any equivalent audiovisual distribution) whether now known or hereafter invented including without limitation the right to transmit and exploit the Programme or any part thereof by means of standard non-standard non-theatric cable and/or satellite television distribution including by means of so-called video on demand and for the avoidance of doubt without limitation any service (other than Public Service Uses) owned or controlled by the BBC or for which the BBC is editorially responsible and/or has an interest as a shareholder in the service (“Television Distribution”) SUBJECT TO payments to the Author set out in the Second Schedule hereunder

(v)
to exploit the Programme by means of distributing selling renting or lending  copies of the Programme including but not limited to videocassettes videodiscs digital versatile discs (DVD) and every technical means or carrier now known or which may become known for reproducing visual images and sounds) intended solely for home use by members of the public and including the right to sell electronic copies via the internet or other on-line means to members of the public for transmission to a physical carrier but not including so called video on demand rights (“Videogram Rights”) SUBJECT TO payments to the Author set out in the Second Schedule hereunder

(vi)
to exploit the so called “merchandising rights” (as that term is generally understood in the film and television industries) throughout the world including (but not by way of limitation) the right to register the Programme title as a trade mark in all or any appropriate trade mark classes anywhere in the world) in connection with the Programme SUBJECT TO payments to the Author set out in the Second Schedule hereunder

(vii)
to reproduce synopses of any version of the Work prepared in connection with the purposes hereof PROVIDED THAT such synopses or extracts do not exceed ten thousand (10,000) words in length and are not represented as having been written by the Author and are used only in connection with the commercial exploitation and advertisement of the Programme and are not sold to the general public or published in separate volume form or serially published in newspapers or magazines or in any other format

(viii)
to use the Author’s name approved likeness and approved biography in connection with the exercise of the rights granted hereunder

(ix)
to secure in the name of the BBC or otherwise copyright registration or similar protection of the products of the exercise of any right hereby granted and the Programme where such registration or protection is or becomes available

(x)
to cause or authorise the exercise of any of the rights granted hereby by any other person firm or company

(xi) to exercise any so called rental or lending rights or other similar rights to which the Author may now be or may hereafter become entitled to in relation to the Programme

(xii) any other ancillary rights not specified under this Agreement (other than the Author’s Reserved Rights hereunder) shall not be exploited by either the BBC or the Author without mutual consent on terms to be agreed in good faith.
2.
THE following rights are reserved to the Author:

(i)
“Literary Publication Rights” meaning the sole and exclusive right to print or publish the Work or any adaptations thereof in book form or in any newspaper or periodical (but for the avoidance of doubt excluding any publication relating to the so called “making of” the Programme, such right being reserved exclusively to the BBC)  PROVIDED THAT 

(a) should the Author or his/her agent wish to publish the Work incorporating any BBC-owned or licensed material this will be subject to the Writer paying the BBC a fee and/or entering into a licence for such use on terms to be agreed in good faith between the parties and subject where necessary to the Author undertaking rights clearances of photographs or other materials featuring artistes and third party copyright owners

(b) the Author agrees not to dispose of any rights (other than literary publication rights) in any prequel, sequel or spin-off literary work using characters or other elements of the Work (already written, being written, or to be written in the future) until the expiration of 2 (two) years from the first transmission of the Programme during which time the BBC will have an exclusive first option and last matching right to acquire the Television Rights and other ancillary rights to such literary work on terms to be agreed in good faith
(ii)
“Radio Rights” meaning the right to transmit the Work or any version or adaptation thereof by way of sound transmission (other than in the form of the soundtrack associated with the Programme which the BBC may transmit from its radio services at any time subject to the payment terms set out in the First Schedule hereunder) by radio PROVIDED THAT the Author shall not be entitled to exercise such Radio Rights during a period until first transmission of the Programme

(iii)
“Stage Rights” meaning the right to present the Work or any version or adaptation thereof on the stage of the dramatic theatre with actors appearing in the presence of a live audience Provided That the Author shall not be entitled to exercise such Stage Rights during a period until 3 (three) years from first transmission of the Programme without the written consent of the BBC and in the event the stage version depends upon relevant elements of the Programme (including without limitation the script(s) and cast) the Author shall both inform and negotiate in good faith with the BBC terms for use of such elements at the time of exploitation

(iv)
“Theatric Rights” meaning the right make a film or films of the Work or any version or adaptation thereof and perform and exhibit such film or films in commercial cinemas or theatres before paying members of the public Provided That the Author shall not be entitled to exercise such Theatric Rights during a period until 3 (three) years from first transmission of the Programme without the written consent of the BBC.

3.
THE consideration payable hereunder shall be as follows: 

(i)
the Purchase Price specified above payable on the execution hereof 

(ii)  repeat fees as set out in the First Schedule hereto

(iii)
royalties in respect of commercial exploitation of the Programme as set out in the Second Schedule hereto

(iv)  royalties in respect of commercial exploitation of the Merchandising Rights as set out in the Second Schedule hereto

the Author specifically acknowledges that the payments to the Author above include full and proper equitable remuneration in respect of any right (including the Author’s rental and lending rights in relation to the Programme made pursuant to this Agreement) to which the Author may now be or shall hereafter become entitled in connection with the BBC’s exploitation of the Programme.

4.
THE Author hereby warrants that:-

(i)
the Author is a British citizen and the sole author of the Work which is wholly original to the Author and does not infringe the copyright or any other right of any third party nor contain any defamatory statement which if published in any form whatsoever might confer upon any person firm or company a right of action or claim of damages

(ii)
the Author is the owner of the Television Rights in the Work and the Author has not assigned licensed dealt with or encumbered any of the Television Rights intended to be granted hereby in any way which would prevent the Author from entering into this Agreement

(iii)
the Author will indemnify the BBC against all actions proceedings costs claims and damages and any compensation agreed on the advice of Counsel arising from any breach or non-performance by the Author of any covenant or warranty by the Author herein contained

(iv)
the Author is a “qualifying person” within the meaning of the Copyright, Designs and Patents Act 1988

(v)
the Author will not without the prior consent of the BBC make any statement or disclosure, issue any publicity or give any information directly or indirectly to any person firm or company (other than his or her professional advisers) relating to the BBC’s exploitation of the rights granted herein or any other matter arising hereunder.

5.
THE Author hereby covenants with the BBC that:-

(i)
the Author will procure that the copyright or any similar right obtainable or subsisting in the Work is obtained maintained renewed and revived for as long as that may be possible and will not at any time hereafter publish or authorise or permit the publication or any dealing with the Work or any part thereof in any part of the universe in such a manner as to place the Work in the public domain or otherwise affect the copyright therein in any country where copyright or similar protection may be or become obtainable without the written approval of the BBC

(ii)
the Author will at the expense of the BBC do all such further acts and sign or execute all such further documents or deeds as the BBC may require to protect vest in or confirm to it the Television Rights intended to be granted hereby.

6.
THE BBC shall not be bound to make a film or use the Work or any part thereof in any way and if it does not do so shall not be liable to the Author in any way for any loss or damage suffered by the Author thereby or any failure to obtain publicity or any opportunity to enhance the reputation of the Author PROVIDED THAT in the event that the BBC fails to commence principal photography of the Programme within 5 (five) years from the date hereof then this Agreement shall terminate and all rights granted herein shall revert to the Author and for clarity the Author shall not be required to repay any of the fees paid under this Agreement.

7.
THE Author recognising the needs of television production hereby warrants that they have for the purposes of the Programme waived unconditionally and irrevocably all their so called moral rights or droit moral including all such rights as they may have under the Copyright, Designs and Patents Act 1988.

8.
The BBC shall afford the Author a screen credit the same or similar to [“             “], however any inadvertent failure on the BBC’s part to comply with this clause shall not be deemed to be a breach of this Agreement and if the BBC has notified such credit obligations to any other person to whom it has granted any rights to exploit the Programme it shall not be liable for the failure of such person to honour such obligations and further provided that no breach of this clause by the BBC shall entitle the Author to injunctive relief but solely to a claim for damages and the rights granted by the Author to the BBC  shall not be capable of termination by reason of such breach and the Author shall have no right to prevent the exercise by the BBC (or any other person to whom it may have granted any rights) of any of those rights.

9. 
THE BBC shall be entitled to assign license or deal with any of the Television Rights assigned hereby and the benefit of the whole or any part of this Agreement and the warranties and covenants of the Author contained herein to any other person firm or company whatsoever and shall give written notice to the other parties hereto of any such assignment licence or dealing within one month of such assignment licence or dealing taking place.

10.
ANY notice to be served upon the Author and any payment to be made to the Author hereunder may be served or made by sending such notice by prepaid post or making such payment to the Author’s agent whose receipt shall be a full discharge for any payment so made.

11.
IT IS agreed that the BBC shall be entitled, without further payment, to use the Work and/or the Programme for:-

(i)
the private purposes of the BBC (including staff training) or for purposes necessary to give effect to this Agreement but without prejudice to the payment provisions hereof

(ii)
televising brief excerpts in programmes of an historic or reminiscent nature about the BBC or in trailer programmes

(iii)
deposit, if the recording is considered of permanent interest, with the National Film Archive (being part of the British Film Institute) and with similar archive-holding bodies for preservation purposes and for private study by bona fide students

(iv)
showing at television and film festivals and award ceremonies

(v)
publicity and promotional purposes in all media now known or hereafter devised or discovered

(vi)
making dubbings of the recordings into foreign languages and/or to add foreign language sub-titles for the purposes of effecting sales

(vii)
making and transmitting adaptations of the Work in the form of English language teletext subtitles (or any similar system whether now known or hereafter invented) which shall include but not be limited to those produced in connection with the BBC’s Ceefax system for the purpose of assisting those viewers with hearing disabilities

(viii)
making, transmitting and exploiting the Programme containing a description of a performance of the Work on a separate audio channel (or by any other means whether now known or hereafter invented) in the form of an audio description of the visual elements of the Programme for the purpose of assisting those who are visually impaired

(ix)
in the case of educational drama programmes during a period of 5 (five) years from the date of first transmission for educational demonstrations or study purposes throughout the world or at educational festivals or competitions and including the right to use an adaptation or translation of the script of the Programme for the purposes of this sub-clause. 

12.
ALL payments referred to in this Agreement are exclusive of Value Added Tax.  The BBC agrees to pay Value Added Tax properly payable hereunder on receipt of any appropriate invoice.

13.
THIS Agreement shall be governed by and construed in accordance with English Law and the English Courts shall have jurisdiction over any dispute relating hereto.

A S   W I T N E S S the hands of the Author and an authorised signatory on behalf of the BBC the day and year first above written

SIGNED for and on behalf of




)

THE BRITISH BROADCASTING CORPORATION
)

SIGNED by or on behalf of the Author


)

THE FIRST SCHEDULE

(referred to in clauses 1(iii) 2(ii) and 3(ii))

REPEAT FEES

1.
The BBC will pay the Author the following amounts in respect of repeat transmissions of the Programme given simultaneously or non-simultaneously in the BBC’s services in BBC1 (including BBC Wales) or BBC2 or in the case of Welsh language programmes for the Fourth Channel in Wales (S4C) in that service or any part of it :



(a)
£[               ]  for each Peak repeat [50% of the Purchase Price]

(b)
£[           ]  for each Off Peak and Off Peak Narrative Repeat [20% of the Purchase Price]

(c)
£[           ]for each Peak Narrative Repeat (that is a repeat transmission given within 7 days of the first transmission) [40% of the Purchase Price]

(d)
£ [          ] [20% of the Purchase Price] for each repeat transmission of an educational drama programme given within 12 days of a repeat transmission PROVIDED that no fee will be payable for repeat transmissions of educational drama programmes where the purpose of the repeat transmission is to ensure that schools that have missed the first transmission due to half term holidays are given the opportunity to see the programme and further provided that the percentages of the fees payable above shall be reduced to 15% of the Purchase Price if the repeat is made during the night for the purpose of enabling viewers to record the programme “off air” for viewing at a more convenient time

(e)
extract fees in respect of the transmission of substantial extracts of the Programme (but excluding those uses listed in Clause 11 of this Agreement) based on the repeat fees listed above and calculated on a pro-rata basis.
Peak as used above shall refer to transmission of the Programme commencing within

the period between 1830 – 2300.
	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


2.
A repeat fee shall be payable on commencement of each repeat transmission of the audio soundtrack of the Programme given simultaneously or non-simultaneously from all or any of the BBC’s radio services subject to good faith negotiation (prior to transmission) of an appropriate fee for such a radio repeat transmission at that time.

3.
The Author acknowledges that the payment to the Author of the Purchase Price shall include full and proper remuneration for all other Public Service Uses of the Programme (or any part thereof) in perpetuity from first transmission of the Programme. 

THE SECOND SCHEDULE

(referred to in clause 1 (iv) (v) (vi) and 3 (iii) (iv))

ROYALTIES

1.
Television Distribution:

Amount(s) equal to 1.5 % of the BBC’s gross receipts and of co-producers' actual or deemed gross receipts (which shall be taken to be the most recent price paid by a broadcaster in that territory to the BBC for similar programming)  PROVIDED THAT where a foreign or domestic collecting society grants or 
administers a licence of the right to use the Programme in particular but not by way of limitation by inclusion of the Programme in a cable or satellite delivered service, the Author shall not be entitled to payment from the BBC in respect of such use nor shall the BBC lay claim to any  monies payable by such society in respect thereof.

Payment:

If the BBC or an associated or subsidiary company of the BBC is distributing the Programme then any royalties due under Clauses 1 and 2 of this Schedule shall be paid to the Author no later than the end of the month following the month in which the BBC receives the gross receipts (or is deemed to have received any deemed gross receipts) referred to herein.  If a third party is distributing the Programme, then the BBC shall pay or procure the payment to the Author of any royalties due under Clauses 1 and 2 of this Schedule no later than the end of the month following the month in which the BBC is notified of any such exploitation.  The said royalties shall be accompanied by a statement of account which shall show how the amount due to the Author is calculated (identifying the territory in question and the gross price per sale).
2. 
Videograms/DVDs:

Amount(s) equal to 1% of the BBC’s gross receipts.


Payment:


  The BBC shall render to the Author statements of all payments due and of the   

 number of videograms sold during each six month period after its first issue for 
 sale to the general public delivering each such statement within three months of 
 the end of the relevant period together with a remittance in respect of all of 
 sums shown to be due. Unless specifically demanded no statements need to be 
 rendered nor payments made in respect of any six month period in which the sum 
 due to the Author is less than £25 in which case the amount will be carried 
 forward to the next accounting date. 

3.   
Merchandising:

In respect of commercial exploitation of Merchandising Rights, amount(s) equal to 30% of net monies received, ‘net monies’ being defined  for this purpose as all monies received from exploitation of Merchandising Rights by the BBC less 35% agency commission and less any payments for the use of artists’ likenesses, copyright, contractual payments to third parties, any costs incurred through undertaking trade mark searches and obtaining trade mark registrations and any payments for merchandising sub-agents.


Payment:


 Royalties shall be accounted for in respect of the six month periods to 30th June 
      and 31st December following exploitation and the corresponding royalties shall be  

      paid to the Writer no later than three months from the end of the period to which 
      they refer.  No payments will be made in respect of any period in which the sum 
      due to the Author is less than £10 in which case the amount will be carried 
      forward to the next accounting period but shall in any event fall due for payment within twelve months
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