
The Society of Authors 
Response to Questions from the Joint Committee on the Draft Defamation Bill 
 
1 Overall Views 
 
The Society of Authors exists to protect the rights and further the interests of 
authors. The Society welcomes the Government’s commitment to reforming 
English libel law and we are delighted that the Committee is now considering 
the draft Defamation Bill and related matters in detail. We welcome many of the 
recommendations in the proposals and draft Bill but further amendments are 
needed to give clarity to the law and protect authors from unfounded threats. 
 
We have seen the submissions from Libel Reform, the Publishers Association and 
the Booksellers Association and broadly agree with their contents. However it 
may be helpful to add a note from the viewpoint of authors, on whom the 
current libel laws have a particularly chilling effect.  
 
The Society has more than 8,900 members who are published authors writing in 
all areas of the profession, including novelists, doctors, textbook writers, ghost 
writers, broadcasters, academics, illustrators and translators. All categories of 
authors fear possible libel action; 

Ø Current affairs commentators; such as Graham McLagan who was sued 
by a former Flying Squad officer, Michael Charman over the book “Bent 
Coppers - The Inside Story Of Scotland Yard's Battle Against Police 
Corruption”; 

Ø Doctors and researchers can find themselves sued over scientific debate as 
in The British Chiropractic Association’s action against science writer 
Simon Singh; 

Ø Historians and academics can be threatened over their interpretation of 
events such as Deborah Lipstadt who was sued by David Irving over 
claims that he was a holocaust denier in her book “Denying the Holocaust: 
the Growing Assault on Truth and Memory”; 

Ø Biographers often face threats of libel and privacy action from subjects 
who do not wish the details of their lives to be revealed as in the claim by 
Loreena McKennitt , a Canadian folk singer, who sued in England to 
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prevent publication of extracts of a book, "Travels With Loreena McKennitt"  
written by a former friend, Niema Ash; 

Ø Fiction writers can be at risk simply for choosing the wrong name for a 
character as in the 1910 case of E Hulton Co v Jones where a journalist 
invented a character called "Artemus Jones” and was sued by a real life 
Artemus Jones, a London lawyer;{1} and Jilly Cooper was threatened with 
libel when it was claimed that her fictional and extremely nasty boss of 
Cotswold Television, the BMW-driving, rottweiler-owning Lord 
Bullingdon, was rather similar to a real former director of Cotswold Cable 
Television and Tory councillor, the BMW-driving, rottweiler-owning Mr. 
Bullingham. 

Ø Even poets are not exempt- we recently advised a poet over claims that 
incidents described in her poetry were defamatory of her stepmother. 

The fear of legal action is often enough to ensure that content which would not 
be legally objectionable does not get published. Book authors tend to be 
individuals who do not have the means or resources to defend court actions and 
their risk, both perceived and real, is greater than that of other writers because of 
a number of factors peculiar to the book trade; 

Indemnity clauses in publishing contracts 
Unlike journalists, book authors have traditionally been expected to indemnify 
their publishers against the risks of libel, (and invasion of privacy). Publishers 
tend to be inflexible about such clauses, claiming that they are bound by their 
insurers to use certain wording. Such clauses often cover any claims that a book 
is libelous- not just proven defamation. Authors are rightly concerned that 
publishers will look to them to pay all costs of a libel action, however spurious. 
Such clauses give the impression, even if mistaken, that their publisher will not 
support them if they receive a libel threat. 

Pulping  
Whereas a newspaper lasts only a day before it is obsolete and web postings can 
easily be taken down, books are much more long-lasting and difficult to amend. 
In 2009 Andrew Marr’s A History of Modern Britain which accompanied a BBC 
television series and had been published in both hardback and paperback 
editions was withdrawn from publication and had to be reissued, allegedly 
because of a complaint by a "very well known" figure who objected to one "silly 
little phrase" in the book. Authors know that these costs are substantial and that 
they are liable for them under the terms of their publishing contract; this may 
lead to self censoring and reluctance to publish contentious statements; even if 
they are not defamatory  



Libel Reading  
Publishers, wary of libel claims and expensive law suits, often insist on the right 
to alter the text to remove any material which they consider, or are advised by 
their lawyers, might be actionable. Understandably, lawyers carrying out libel 
reads for book publication tend to be very cautious and the reverse burden of 
truth may mean that any wording which is on its face libelous will be removed 
unless the author has unimpeachable proof that it is true. 

Note {1} In 1952, Parliament introduced a statutory defence of "unintentional defamation" where a 
defendant who happened to libel someone to whom he had not intended to refer was afforded a complete 
answer if he could show that he had taken all reasonable care in relation to the publication and had offered 
to publish a suitable correction and sufficient apology. In 1996 the Defamation Act replaced the 
"unintentional defamation" defence with a new "offer to make amends" procedure, which required a 
defendant to offer to pay compensation if he wished to escape liability for inadvertent defamatory references. 

 
2 "Substantial Harm" test 
 
We support the inclusion of a substantial harm test to deter trivial claims; 
particularly in the area of parody or ridicule or where there is no real damage to 
reputation. However the current drafting is inadequate to achieve these aims and 
is less of a hurdle than the existing common law. We agree with Libel Reform’s 
recommendations that: 

Ø The test should be “serious and substantial” (because substantial in law 
merely means non-trivial or negligible, while serious means that it is 
serious enough to bring before a court); 

Ø Harm to reputation from publication in the jurisdiction must be judged 
having regard to the extent of publication elsewhere as set out in Lord 
Lester’s Bill (clause 13 (2)); 

Ø The clause should incorporate the common law stipulation (Jameel v Dow 
Jones [2005] EWCA Civ 75) that no case should proceed where: 

o there is no real prospect of vindication, or  
o the vindication obtained – such as it is – is likely to be 

disproportionate to the cost of achieving it. 
Ø There should be mandatory strike out, as proposed in the Lester Bill, in 

the event of the claim not passing the “serious and substantial” test.  

 



 

 

3 Clause 2: Responsible publication in the public interest 
Will the responsible publication defence overcome the concerns associated 
with the existing Reynolds defence? If not, what changes should be made? 
 

The proposed responsible publication defence does not overcome the concerns 
associated with the existing Reynolds defence. The public interest defence needs 
to be as simple and clear as possible and to reflect the importance of free speech 
on matters of public interest while providing safeguards to ensure that 
statements which cannot be shown to be true but which were made in good faith 
on a matter of genuine public interest are corrected.  

4 Do clauses 3 and 4 deliver the clearer and stronger defences that you 
have been calling for in relation to truth and honest opinion? 

Should the meaning of “public interest” be defined or clarified in any way, 
particularly in view of the broader meaning of this term in relation to the 
existing fair/honest opinion defence?  
 
Truth 
Changing the defence from “justification” to “truth” is inaccurate as it implies a 
narrowing of the defence because it suggests that what is necessary is to 
demonstrate the “whole truth and nothing but the truth” of the statement, when 
existing case law and the proposed statute considers a statement justified when 
the “substantial truth” of a defamatory imputation is demonstrated. The defence 
of truth should not fail only because one meaning alleged by the claimant is not 
shown to be substantially true, if that meaning would not materially injure the 
claimant’s reputation in the light of what the defendant has otherwise shown to 
be substantially true.  

 
There is possible confusion between the language here (“materially injure”) and 
the language in clause 1 (“serious and substantial harm”). The language should 
be consistent. 

Honest opinion 
We support the change of name of the defence. 



 
There should not be a public interest test. Authors should be free to express an 
opinion on any matter, not just matters in the public interest, however defined. 
Privacy law already exists to curb comment on private matters. Further, the 
inclusion of a public interest requirement might cast doubt on the availability of 
the defence to opinions published in the context of a work of literature or fiction 
(e.g. a memoir, or a novel, play or poem with some resemblance to real figures as 
in the poetry example given above.).  

The public interest defence would add another level of uncertainty with an 
inevitable chilling effect on what authors feel able to write about freely. 
 
5 Is the relationship between the honest opinion defence and the 

responsible publication defence both clear and appropriate? 
 

No- “public interest” means something different in the two clauses.  

We are pleased to note that the responsible publication defence covers 
statements of both fact and opinion.  

 

6 Are the proposals to extend the defences of absolute and qualified 
privilege appropriate and sufficient? 
 
In order to give clear protection to peer-reviewed academic publications such 
publications should be included under statutory qualified privilege. This would 
effectively prevent threats of libel action interfering with this form of publication. 
This is consistent with the inclusion of reports of scientific conferences because 
researchers are professionally obliged to report the findings of their research.  
 
We recommend that statutory qualified privilege should extend to fair and 
accurate copies of, extracts from, or summaries of the material in an archive, 
where the limitation period for an action against the original publisher of the 
material under the new single publication rule has expired.  
 
7  Single publication rule 
 



We welcome the introduction of a single publication rule. We agree that it should 
not apply where the manner of subsequent publication is materially different.  
8: Jurisdiction – "Libel tourism" 
Is there sufficient evidence that “Libel tourism” is a problem that cannot be 
addressed by court’s existing powers? Does Clause 7 go far enough? 
 
Libel tourism is a huge problem and there are numerous examples of libel 
actions being taken when publication in this country has been very limited, 
including Dr Rachel Ehrenfeld who was sued by. Khalid Bin Mahfouz on the 
basis of only 23 copies of her book Funding Evil, How Terrorism is Financed and 
How to Stop It being sold to persons in the UK by internet sellers. In addition, 
overseas claimants are able to use the threat of libel proceedings to stifle 
publication. We strongly support the Government’s proposals for reform in this 
area 
 
We welcome Clause 7 but call for a full definition around the phrase “clearly the 
most appropriate place”.  
 
9: Jury trial 
 
We support the presumption in favour of non-jury trials and the right to a jury 
trial being retained under the circumstances described in the consultation.  

 

10 Does the current law provide adequate protection for internet service 
providers (ISPs), online forums, blogs and other forms of electronic media? 

No-Some entities such as search engines and mere conduits are exempt from 
liability in almost all circumstances although this is not clear in the statute. Other 
intermediaries such as those who host user-generated content or blogs are forms 
of secondary publisher and do not have the information or resources to check the 
material against claims. They are especially vulnerable to vexatious threats from 
claimants and should not be liable to the same degree as primary publishers such 
as authors, editors or publishing houses.  These problems do not apply only to 
digital content providers but also to physical providers of content such as 
booksellers. We strongly support the submissions on this issue made on behalf of 



The Booksellers Association and their suggested amendments including the 
provision that action cannot be taken against such secondary publishers unless  

Ø an action has already been taken against the primary publisher, or  
Ø the primary publisher is outside the jurisdiction of the court or it is 

otherwise impractical or unreasonable for the claimant to take 
proceedings against them. 

11 What are your views on the proposals that aim to support early-
resolution of defamation proceedings? Do you favour any specific types 
of formal court-based powers, informal resolution procedures or the 
creation of a libel tribunal? 

 
We support early resolution of defamation proceedings and await the results of 
Libel Reform’s research into a range of options to resolve both preliminary issues 
and the entirety of an action through early determination and/or forms of ADR. 
 
12 Corporate libel. 
Is there a problem with inequality of arms between particular types of 
claimant and defendant in defamation proceedings? Should specific 
restrictions be introduced for corporate libel claimants? 
 
There is a problem with inequality between wealthy and powerful claimants and 
less well financed defendants, particularly individual authors; and with 
organisations using threats of libel actions and lengthy proceedings to close 
down criticism of their products or practices; for example McDonalds which 
sued two campaigners in the McLibel Case. Defamation law should not be used 
for brand protection. 
 
Corporate claimants and other non-natural persons should not be entitled to sue 
in libel for damages to reputation alone; they do not have psychological integrity 
or a family life to protect, and cannot therefore benefit from the development of 
an Article 8 ‘right to reputation’. All non-natural persons suing in libel should 
have to show actual (or likely) financial harm and show malice or recklessness. 
This would bring private entities into line with public authorities who are 
currently barred from using libel. 
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